
BEFORE THE APPEALS BOARD 
FOR THE

KANSAS DIVISION OF WORKERS COMPENSATION

MICHAEL J. MACIAS )
Claimant )

VS. )
) Docket No. 196,564

THE BOEING COMPANY - WICHITA )
Respondent )

AND )
)

AMERICAN MANUFACTURERS MUTUAL )
INSURANCE COMPANY )

Insurance Carrier )

ORDER

Respondent appeals from a February 7, 1995, Preliminary Order granting claimant's
request for temporary total disability and medical benefits.

ISSUES

On appeal respondent contends that the Administrative Law Judge has exceeded
his jurisdiction by ordering temporary total disability and medical benefits because the
evidence does not establish either that claimant suffered an accidental injury or that the
claimant's injury arose out of and in the course of his employment for respondent.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record and considering the arguments of the parties, the Appeals
Board finds and concludes:

(1) The issues raised by respondent in this appeal are subject to review in an appeal
from a preliminary order in accordance with the provisions of K.S.A. 44-534a.

(2) The Appeals Board finds that the decision of the Administrative Law Judge should
be affirmed.

For purposes of this appeal respondent acknowledges that claimant injured his low
back on May 23, 1994.  He was thereafter seen at Boeing Central Medical and referred to
Dr. Bartal.  In August 1994 Dr. Bartal concluded that no additional treatment would be
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necessary.  Dr. Bartal released claimant with no restrictions and claimant returned to work
for respondent.

In the Preliminary Hearing now appealed, claimant testified that after returning to
work he aggravated or reinjured his low back moving furniture in the course of his work for
respondent.  Respondent, on the other hand, points to inconsistencies between a
statement given by claimant to an adjustor, statements in the medical records and
testimony of the claimant at the Preliminary Hearing.  Respondent suggests that claimant
more likely aggravated or reinjured his back when he moved out of his home at the time
he and his wife separated.  

The record does contain evidence tending to support respondent's contention. 
Claimant has testified that he injured his back moving at work in November 1994.  The
medical records contain several references which suggest he injured himself moving
furniture a short time after his release by Dr. Bartal in late August 1994.  The recorded
statement taken by the insurance adjustor suggests claimant reinjured his low back at work
in September 1994 and moved out of his residence shortly before he returned to see the
doctor in November 1994.  Other medical records, on the other hand, indicate he and his
wife separated and he left his residence in late August 1994.  These records, therefore,
corroborate claimant's testimony at the Preliminary Hearing that he moved out of his
residence in August 1994 and injured his back at work in November 1994.

The Administrative Law Judge found claimant's testimony to be credible.  The
Appeals Board agrees.  On the basis of claimant's testimony and the fact the records offer
no other consistent or more probable version of the facts, the Appeals Board finds that the
claimant should be provided the ordered benefits and affirms the decision by the
Administrative Law Judge.

WHEREFORE, the Appeals Board finds that the Order of Administrative Law Judge John
D. Clark dated February 7, 1995, should be, and the same is hereby, affirmed.  

IT IS SO ORDERED.

Dated this          day of May, 1995.
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BOARD MEMBER

BOARD MEMBER
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c: Tom E. Hammond, Wichita, Kansas
Frederick L. Haag, Wichita, Kansas
John D. Clark, Administrative Law Judge
George Gomez, Director


